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§ 412.1 Admissibility of statements made within 72 hours 
This rule is designed to regulate the manufacture of hearsay 
evidence, in particular, admissions by party opponents. The 
concern is that the physical: and: mental condition of injured 
persons within 72 hours of an accident or injury necessitates 
special precautions to ensure that others, especially insurance 
investigators, do not take undue advantage of their frailty by 
extracting statements that are later admitted against them as 
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Through Wis. Stats. § 904.12 the legislature intended to block 
the admission of statements extracted by interested adverse par. 
ties within 72 hours of the accident. In most instances, hearsay 
falling within the three enumerated exceptions is not likely to 
have been prompted by agents of an adverse party. The supreme 
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permitting statements made to an investigating police officer in 
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upon request. Although the statutory language is cumbersome, it 
does not appear to have engendered any real problems in 
application. The rule forbids the use of such written statements 
as evidence if the discovery provisions were violated. 
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Wis. Stats. § 904.12 was aimed primarily at abuses by insur- 
ance claims adjusters and other investigators. It is wholly i inap- 
plicable to statements taken by an officer with Legs powers. 
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g 413.1 Gries victim information 

Wis. Stats. § 904.13 does nothing more than remi 
tors that they should object to irrelevant EEE cai po 
if disclosed in open court, distress the crime victim or the victim’s 
family members.’ It applies to evidence of the address of an al- 
leged crime victim or any family member of the crime victim. The 
rule also extends to the name and address of any place of employ- 
ment of the victim or any family member. Wis. Stats. § 904.13 
governs only actions and proceedings under Wis. Stats. ch. 938 or 
Wis. Stats. chs. 967 to 979, Stats. . | 

It must be stressed that Wis. Stats. § 904.13 does not make 
this evidence inadmissible. Rather, the rule simply provides that 
district attorneys should object when they think that this evi- 
dence is irrelevant within the meaning of Wis. Stats. § 904.01. 
Such evidence should be permitted where it is probative of a fact 
that is of consequence to the determination of the action, such as 
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before the commencement of the civil action, administrative 
hearing, disciplinary proceeding, mediation, or arbitration. 

(b) The statement, gesture, or conduct expresses apology, be- (2) ( 
nevolence, compassion, condolence, fault, liability, remorse, : 
responsibility, or sympathy to a patient or his or her relative or 
representative. 5 j 
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This rule excludes evidence of any statement, ge: 
con et taat PEpRrORRRS apology, benevolence, com yassion, 


condolence” and, most important, any “fault. liability. remorse 
responsiblity by a health care provider, or its employees aod 
Such abet eh see Nad patient’s family or representative: 
admission against inte Ape as “evidence of liability or “as a? 
construed as admissions st, which should likely be more broa 

ment, conduct, or naby an opposing party, provided the state: 
the proceeding, A ee athi orara we commencement © 
snd bn a sna eases CN 


"RHOAN, KOOS PKA di 


Sacre 
gon and the | hen treat 
gone bad EE a aiea Some 


re, or 
ssion, 
norse, 
s and 
ative. 
‘as an 
‘oadly 
state- 
ont of 
stion, 
as in 


Most 
smote 
reat- 
jome 


adn this section; 


wn op—RELEVANCY AND Its Limits 
pvp 
t appropriat i 

rch shows that appropriate expres 
wate sibility may my oer litigation, although a Sympathy and 

apologies or admissions of blame should ry Clear ig wh 
ae plinary procedures as well, e precluded in 
“cynically. serpy mene Te sus 

vated by health care providers thems 

nat these entities of admissions of te H prevent the use 
me sing by their well-intentioned employees ; 


ly, ’ 4 i 
a e judge’s discretion or to the jury’s 


oy health care providers, the author apologizes, feelings of 


$ 904.16 


4.15 COMMUNICATION IN 
§ 90 PROG S FARMER ASSISTANCE 


(1) Except as provided under sub. (2), no oral or written com- 
munication made in the course of providing or, receiving advice or 
counseling under s. 93.51 or in providing or receiving assistance 
under s. 93.41 or 93.52 is admissible in evidence or subject to 
discovery or compulsory process in any judicial or administrative 
proceeding. . 

(2) (a) Subsection (1) does not apply to information relating to 

possible criminal conduct. 

(b) Subsection (1) does not apply if the person receiving 
advice or counseling under s. 93.51 or assistance under s. 93.41 
or 93.52 consents to admission or discovery of the 
communication. 

- (c) A court may admit evidence otherwise barred by this sec- 
tion if necessary to prevent a manifest injustice. 
(1997 Wis. Act 264) 
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Wis. Stats. § 904.16 effectively creates an evidentiary quasi- evident 
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WISCONSIN’S RAPE SHIELD LAW 
$ 971.31 MOTIONS BEFORE TRIAL 
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(11) In actions under s. 940.225, 948.02, 948.025, 948.051, 
948.085, or 948.095, or under s. 940.302 (2), if the court finds 
that the crime was sexually motivated, as defined in s. 980.01 (5), 
evidence which is admissible under s. 972.11 (2) must be 
determined by the court upon pretrial motion to be material to a 
fact at issue in the case and of sufficient probative value to 
outweigh its inflammatory and prejudicial nature before it may 
be introduced at trial. 
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in determining the degree of sexual assault or the extent of 
injury suffered. . ITO ; 
3. Evidence of prior untruthful allegations of sexual as- 

sault made by the complaining witness. . 
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S Rape Shield Law 
shield law’s application in 


It was said at common law that the two most di 
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scientific advances have obliterated all vestiges of witchcraft 
Rape has not disappeared. Sexual assault prosecutions present 
some ne ne most vexing, difficult, and intractable proof problems 
known aw. 

Sexual assault remains a pervasive social problem and a charge 
that is insidiously difficult to prove despite advances in the foren- 
sic sciences. Sexual assault prosecutions often raise two prime 
factual issues: (1) Was there any sexual contact between the 
complainant and the defendant, and (2) Was it consensual (where 
nonconsent is an element)? Proof of these issues often involves a 
“swearing contest” between the complainant and the defendant, 
leaving the jury to resolve the facts based on an assessment of 


the witnesses’ credibility.’ | uaig arte 

The common law permitted evidence of the victims chastity in 
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f “sexual assault.” Th 
j f “rape” and created the offense 0 S .” The 
Shane: Sean more than word play. “Sexual asin recognized 
that these offenses were more about violence, domination, and 
control than lusty dispositions and passionate urges. The rape 
shield statute promoted prosecutions and secured convictions, or 
so it was hoped, by jettisoning outmoded legal rules. More 
precisely: G) 
For the most part, this legislation is directed at making rape convic- 
tions easier to obtain by eliminating or modifying statutory require- 
ments for corroborative testimony and testimony regarding the 
victim’s prior sexual conduct. Proponents of rape law reform hope 
that the new laws will lead to an increase in the number of rape 
prosecutions by removing some of the potential for embarrassment 
or humiliation which inhibits victims from reporting crimes $ 


The rape shield statute features an expansive definition of 
prior “sexual conduct” that embraces nearly all aspects of human 
sexuality: behavior, preferences, experiences, and even “dress.” 
The victim’s sexuality is inadmissible in evidence for any purpose, 
except in three narrow exceptions: (1) the complainant’s past 
conduct with the defendant; (2) where necessary to show the 
source or origin of semen, pregnancy, or disease; or (3) evidence 
of prior untruthful allegations of sexual assault made by the 
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The demarcation between thought and deed posited by the 
court of appeals is an elusive one, although the absence of case 
law suggests Vonesh has posed few problems in practice. Why is 
writing about sexual activity any the less a “physical manifesta- 
tion of sexual desire” than a physical embrace between two 
people? Left unaddressed is the relationship between sexual at- 
titudes, whether expressed by spoken word or in writing, and 
life-style, which is included as an example of “sexual conduct” in 
Wis. Stats. § 972.11(2)." In our post-Vonesh society, social media 
enables unfiltered (and occasionally thoughtless) communications 
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renee petit and told her that he was going to send them to 
her mother." In sum, while the rape shield law will not categori- 
cally exclude letters or other statements expressing sexual desires 
or attitudes, close attention should be paid to their relevancy and 
whether their probative value is outweighed by the factors in 
§ 904.03, which applies regardless of the rape shield statute. . 
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conformity therewith (propensity). Yet the statute speaks only of 
limiting evidence of dress to a relevant “contested issue.” Because 
a criminal defendant is entitled to offer evidence of a victim’s 
character as circumstantial evidence of conduct, Wis. Stats. 
§904.04(1), this rape shield provision does not appear to bar 
categorically evidence of a victim’s dress to infer conduct. 

All evidence of dress is, however, subject to a special balancing 
test that is biased in favor of exclusion. Put differently, the stat- 
ute assumes that “dress evidence” is fraught with unfair preju- 
dice and the like. Normally the victim’s manner of dress is 
excluded from evidence unless its probative value substantially 
outweighs the unfair prejudice. This balancing test is the 
converse of Wis. Stats. § 904.03, which is biased in favor of 
admissibility. Taken to extremes, the statute would seemingly 
forbid the parties from mentioning any article of clothing (a hat?) 
absent the hearing mandated by the statute. Fortunately, it does 
not appear that the trial courts or lawyers have followed this 
course. Unless the manner of dress is used for a character/ 
Propensity inference (e.g., provocative dress as proof of the 
Victim’s consent), the evidence should normally be heard by the 


trier of fact, 
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the balancing test employed in Wis. Stats. § 971. 31(11) reverses 
the weighing of evidence found in Wis. Stats. § 904.03, which 
mandates that the evidence be admitted unless the probative 
value is substantially outweighed by the danger of unfair preju- 
dice, etc. The balancing test in Wis. Stats. § 971.31(11) is biased 
against admissibility. Put differently, the starting assumption is 
that the proof should be excluded, not admitted. Yet the rape 
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5 420.401 Prior sexual conduct with the defendan 

The first exception broadly relates to the victim’s past “sexual 
conduct” with the defendant. This includes all aspects of the rela- 
fonship that fall within the broad definition of “sexual conduct,” 
including past sexual assaults and regardless of whether consent 
is an element of the offense.' The most common scenario involves 
the defense’s proffer of prior consensual sexual contact in order to 
prove that the victim also consented to the charged conduct. 
Nonetheless, the exception is not limited to this situation. 

The admission of evidence of past sexual conduct between the 


defendant and the victim is governed by a three-step test: 
(1) The proffered evidence must relate to sexual activities be- 
tween the victim and the defendant; 
(2) The evidence must be material to a fact at issue; and 
(3) The evidence of sexual contact with the victim must have 
sufficient probative value to outweigh its inflammatory 


and prejudicial nature.” 
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relevance.’ Relevancy is the touchstone. The supreme court 
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The courts have narrowly interpreted this exception. 

In State v. Mitchell,? the defendant was charged with first- 
degree sexual assault involving a child under the age of 12 years. 
The elements of this offense consisted only of the fact of sexual 
intercourse (or contact) and the age of the victim. Neither injury 
nor infection to the victim were elements of the offense. For this 
reason, the state could not offer evidence that the victim’s status 
as a “virgin” prior to the alleged assault made it more likely that 
she contracted the gonorrhea from defendant, where evidence 
showed that he also had the disease. In short, the evidence of the 
victim's virginity could not be used to prove defendant’s identity 
as the assailant.* The court stated:  _— | 


duct relevant, as defined by Wis, 
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some months earlier. This evidence was admissible to show ror 
the semen found in the victim’s vaginal washings indicated that 
defendant had sexual intercourse with her after he had beaten 
her into unconsciousness. Presence of semen was not an element 
of the offense with which Hagenkord was charged, but her 
testimony, together with the medical evidence, established an- 
other element of the charged offense: sexual intercourse or 
contact.® 


§ 420.403 Prior untruthful claims of sexual assault 

The third exception allows the use of prior untruthful allega- 
tions of sexual assault made by the complaining witness. The al- 
legations may have been made to friends or acquaintances, as 
well as to law enforcement authorities.’ Admissibility of this evi- 
dence depends upon three determinations by the trial court: 

(1) Is there sufficient evidence from which a jury could find 

that the victim made a prior untruthful claim of sexual 
~ assault? H Dui 
(2) Isthe evidence-“relevant”? = an Sa 
(3) Does the evidence’s probative value outweigh its inflam- 
~ matory and prejudicial nature *— ‘a : 

_ The first step requires that the defendant make i = 
the pretrial hearing “sufficient to support a reasonable perso 
— 2 4 Fe aa, | : , 

Pie ewe er : 56 N.W.2d 600 (1990) (rejected 
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|... ‘Hagen Loin | d v. State, 100 Wis. 2d holding modified on other gro 
462, 459, 202 N.W.2d 421, 425 198D. PP State v. Ringer, 2010 WI Oy” 
"State v, Hagenkord, 100 Wis. 24 Wis. 24351, 785 WAY "og 
At 454, 202 N.W.2d at 425. agyate v. DeSantis is 2d 74 
ve MS) o ae 6055 ty 290, 315 (1090) 
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3State v. DeSantis, 456:N.W.2d 
at 606. See also State v. Jackson, 216 
Wis. 2d 646, 659, 575 N.W.2d 475, 481 
(1998), construing DeSantis. State v. 
Ringer, 2010 WI 69, 11 31-82, 326 Wis. 
2d 351, 785 N.W.2d 448 (2010) (clarify- 
ing potentially confusing language in 
DeSantis, the court held: “We recog- 
nize the language inconsistency of . 
‘find’ and ‘infer’ and appreciate the 
confusion that may arise therefrom. 
We therefore clarify that in order to 
admit evidence of alleged prior un- 
truthful allegations of sexual assault. 
under [Wis. Stats. § 972.11(2)(b)3], the 
circuit court must first conclude from 
the proffered evidence that a jury 
could reasonably find that the com- 
plainant made prior untruthful allega- 
tions of sexual assault , . ., Under the. 
admissibility standard set forth in De- 
Santis, the issue is not whether the 


judge is convinced by a preponderance — 


of the evidence that the i 
made prior untruthful annan 
sexual assault, Rather, the judge de- 
termines whether a ju , acting rea- 
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E E 
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on whether extrinsic evidence 
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110 (Ct. App. 1988) (holding modified 
on other grounds by, State v. Lee, 175 
Wis, 2d 348, 499 N.W.2d 250 (Ct. App. 


1993)). j 

» 8State v. Moats, 457 N.W.2d at 
315: SAT 
We agree with the circuit court that 
the distinction as to type of assault is 
irrelevant to this analysis. [Wis. Stats. 
§ 972.11(2)(b)3] is to be reviewed in 
terms of occurrence and whether a 
prior allegation of the general occur- 
rence of a sexual assault is later re- 
canted by the complainant or proved to 
be false by the defendant. 


fos State v. Ringer, 2010 WI 69, 


{1 36-40, 326 Wis. 2d 351, 785 N.W.2d 
448 (2010) (finding that the trial court 
abused its discretion when it found 
sufficient evidence that the complain- 
ant had made a prior untruthful alle- 
gation of sexual assault against her 
l biological father: first, the victim, a 
pats had not made contradictory 
‘l hoe second, other evidence cor- 
2 rated her prior allegation of sexual 
anuso by her father; third, the fathers 
Ae 8 were insufficient to support & 
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palin ons; and four, the fact 
des my father was never prosecut 
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probative value. Put differently, 
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§ 906.08. And for that matter, the 
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balancing test described above 
urt has yet to rule on this issue, 


rape shield law contemplates 


ives the rape shield statute’s 
the inverted balancing test 


if its probative value supports 
osive issue, it follows that it is 


worth spending time listening to other witnesses. Prior untruth- 
ful allegations of sexual assault invariably raise questions about 
the victim's motivations in bringing the present complaint as 


®8State v. Rognrud, 156 Wis. 2d 

783, 457 N.W.2d 573 (Ct. App. 1990). 
The court of appeals later held in State 
y. Olson, 179 Wis. 2d 715, 508 N.W.2d 
616, 619 (Ct. App. 1993) that State v. 
DeSantis (see next note) is consistent 
with State v. Rognrud, 156 Wis. 2d 
783, 457 N.W.2d 573 (Ct. App, 1990). 
Reconciling Wis. Stats. § 906.08(2) and 
the rape shield law, Wis. Stats. 
§ 972.11(2)(b)3, the court held that a 
sexual assault victim can be cross- 
senna about prior false allegations 
sexual assault but that the trial 
court has the authority to exclude 
extrinsic evidence because the false al- 


Fa of, confrontation oF to resent e 
49 45-46, 326 Wis. 2d 961, 7 
446 (2010) (Chief Justice Ab 
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self-defense cases, the case law has 
permitted defendants to introduce 
McMorris evidence through extrinsic 
proof (i.e., other witnesses) without 
any real problems. See § 404.502. 
"In State v. DeSantis, 456 N.W.2d 
at 605 n.4, the court observed that nei- 
ther party raised or discussed Wis. 
Stats. § 906.08. The supreme court's 
ronolutignlofntha issue was based 02 
e proffered testimony of defense wit 
tases given in an offer of proof. Al- 
: te FA this evidence constitutes “ex: 
of Wit evidence within the meaning 
tiis, Stats. § 906,08(2) if admitted 
at trial, the court gave no indicatio” 


me court decided DeSantis. In 
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deems this a issue which 18 appro riate f ’ pS 
n, ` ation but not priate tor cross- i 
s nation but impeachment by contradiction. When the Per 
ax specific conduct involves a prior untruthful allegation of sexual 
? assault by a victim now claiming another sexual assaul 
es i sault occurred, 
h- however, § 906.08 should give way to the more specific statute 
Š that does not explicitly compel the cross-examiner to take the 
et answer. To reiterate, the interests of victims are adequately 
nt protected by requiring the trial court to assess closely the proba- 
five value of such evidence in light of the rape shield’s balancing 


test. 
Thus, it is suggested that the better approach is to allow the 


is 

Be use of extrinsic evidence subject to the trial court’s discretion 

aS under Wis. Stats. § 904.03. This accommodates the defendant’s 
right to present a defense under the constitution (and the stat- 
ute) while allowing the trial court to control the number of wit- 


mg nesses, the length of their testimony, and the form of their 
= testimony. Indeed where there is a factual dispute about whether 
ut the victim did untruthfully allege another sexual assault, the 
prosecution may offer its own. witnesses in contradiction. — 
A § 420.5 Constitutionally compelled exceptions — 
is. The rape shield law generally excludes all evidence of the 
te complaining witness’s prior sexual conduct, regardless of its 
Seg purpose. There are three statutory exceptions that are discuss 
E in §§ 420,4 to 420.403 (above). The Wisconsin Supreme Co 
2x- also recognized the need for judicially-created exceptions taa 
r hiel ; lling public policies agains” i 
ng the rape shield law s compelling p eke 
= pe rimina] defendant’s right to confront the witnesse 7 À 
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depends.” Moreover, 


2state v. Dodson, 219 Wis. 2d 65, 
71, 580 N.W.2d 181, 185 (1998) (con- 
struing Pulizzano and discussing the 
defendant’s constitutional rights), . 

State v. Burns, 2011 WI 22, 
{J 33-36, 43, 332 Wis. 2d 730, 798 
N.W.2d 166 (2011) (affirming defen- 
dant’s conviction for sexually assault- 


ing his niece where defendant claimed 


was later con- 


tim’s testimony to 
was no longer a 
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D Did the prior acts clearly occur? 
9) Do the acts closely resemble those of th 
(8) Is the prior act clearly relevant to a t 
(a) Is the evidence necessary to the 
(6) Does the evidence’s probative va 


cial effect? 


fhe first step examines whether the prior act 
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of conditional relevancy. 


Could a jury acting reasonably find that the prior act occurred by ` 


å preponderance of the evidence? (See § 


104.2.) 


The second step demands “similarity” between pri 

rior act 
the charged offense. The degree of similarity rede ire 
course, turn on the theory of relevancy (see step #3): The cases 
frequently raise fact-intensive inquiries into the nature of the 


sexual contact.’ 


and answer form to achieve the pur- 
poses of an offer of proof.” 219 Wis. 2d 
at 74, J 19. 

"For cases applying the Puliz- 
zano analysis, see State v. Hammer, 
2000 WI 92, 236 Wis. 2d 686, 613 
N.W.2d 629 (2000) (upholding the trial 
courts determination that the defen- 
dant’s offer of proof failed four of the 
five factors); State v. Dodson, 219 Wis. 
2d at 188, J 21. The Pulizzano court’s 
‘five’ factor test was first articulated 
by the court of appeals in State v. 

n, 145 Wis, 2d 91, 426 N.W.2d 
347 (Ct, App. 1988), which Pulizzano 
ied. Herndon involved evidence 
the victim’s prior arrests for prosti- 
ation offered to test her credibility 
The t establish a motive to fabricate. 
‘yi Herndon court also articulated a 
uh factor”—a related pattern of 
wi vor—that. may be pertinent 
456 Consent is an issue. Pulizzano, 
SENWad at 333. 
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é 3 
` State v, 219 Wis, 2d at 
18, q 21, U Dodson, 


Wig, State v. Carter, 2010 WI 40, 324 
Mis. 24 640, 782 N.W.2d 695 (2010) 


(where trial counsel was alleged to be 
constitutionally ineffective, any defi- 
ciency was not prejudicial because the 
evidence in question was inadmissible 
under the rape shield law; specifically, 
allegations that the young victim had 
had sexual contact with her male 
cousin failed to meet the first two 
prongs of Pulizzano: first, the circuit 
court properly found that the defen- 
dant was not a credible witness to this 
alleged event and he offered no corrob- 
orating evidence, | 46; second, the al- 
leged sex act involving the cousin was 
too dissimilar to the charged offense, 
which involved a very different sex act, 


See State v. Dunlap, 2002 \ 
19, 41 26, 250 Wis. a 408, 040 NS 
e cou . 
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i writhed on : 
ese and “humped the family 
dog”—bear very little similarity to the 
acts at issue in the present case. 

{ 28. Dunlap asks us to infer that these 
behaviors exhibited by Jamie coul 
have been brought on by a previous act 
of sexual abuse, but Dunlap is unable 
to connect Jamie’s behaviors with any 
specific incident. Furthermore, Dunlap 
cannot rule out the possibility that Ja- 
mie might have learned these behav- 
iors from exposure to pornography or 
from having viewed sexual activity, 
rather than from having been previ- 
ously sexually assaulted. Dunlap’s in- 
ability to show a connection to any 
specific prior incident leads us to con- 
clude that he has not met the second 
prong of the Pulizeano test. 
State v. Dunlap, 2002 WI 19 at 111 27— 
28. See also State v. St. George, 2002 
WI 50, J 21, 252 Wis. 2d 499, 643 
N.W.2d 777 (2002), where the court 
found that factors one (the prior act 
clearly occurred) and two (similarity 
of the other act and charged offense) 
were present, but that the prior inci- 
dent was not relevant (factor three) to 
a material issue; State v. Dodson, 219 
Wis. 2d at 188-89, I 23-24 (holding 
that prior sexual intercourse could 
have a bearing on the young victim's 
knowledge of sexual touching; “[all- 
though sexual touching does not 
closely resemble or involve sexual in- 
tercourse, sexual intercourse most 
certainly involves sexual contact”) 
(citation ee ty a Interest of 
adie WT EB 8, 4 
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sexual activities, for the purpose of 
showing an alternative source of the 
victim’s sexual knowledge; the court 
warned the trial judge on remand to 
carefully, screen the proffered testi. 
mony to eliminate any reference to the 
victim’s prior sexual history, which 
remains excluded by the rape shield 
statute). | 

See also State v. Bunch, 191 
Wis. 2d 501, 529 N.W.2d 923, 928 (Ct, 
App. 1995) (trial court properly ex. 
cluded a defense proffer of other act 
evidence alleging that a third party 
had sexually assaulted the young 
victim; the alleged other crime had no 
bearing on the physical evidence—the 
the condition of the victim’s hymen— 
and was not relevant to show “an 
alternative source of the child’s knowl- 
edge”); State v. Sharp, 180 Wis. 2d 640, 
511 N.W.2d 316, 319-20 (Ct. App. 1993) 
(defendant claimed that an incident 
between the young victim and a neigh- 


ort of that 
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by the concept of “consequen- 
enla position” in Wis. Stat. § 904:01. 
State. v. Sullivan, 216 Wis. 2d 768, 
576 N.W.2d 30, 38, q 51 (1998) (citing 
treatise). 
ligee State v. Dodson, 219 Wis. 2d 
at 79-80, 1 28 (defendant satisfied the 
relevancy analysis by offering the 
rior act to show an alternative source 
for the child’s physical injury and to 
demonstrate a exculpatory. source of 
the child’s sexual knowledge). 
In State v. St. George, 2002 WI 
50, 1 21, 252 Wis. 2d 499, 643 N.W.2d 
777 (2002), the court found that fac- 
tors one (the prior act clearly occurred) 
and two (similarity of the other act 
and charged offense) were present, but 
that the prior incident was not rele- 
vant (factor three) to a material issue. 
The court offered this analysis: 
{ 23 The proffered evidence does not 
satisfy factor three, the relevancy test. 
Under [Wis. Stats. § 904.01], relevant 
evidence is “evidence having any ten- 
dency to make the existence of any fact 
that is of consequence to the determi- 
nation of the action more probable or 
less probable than it would be without 
the evidence.” Evidence of Kayla’s 
other sexual experiences is relevant in 
the present case if a jury might infer 
that Kayla acquired sexual knowledge 
aan the defendant committed the 


) 5 ged, X Ci . 
124 Kayla’s sexual knowledge fails to 
satisfy the relevancy requirement of 
Torpéi r three, There is nothing preco- 
“ous about Kayla’s statements that 
someone touched her body. Kayla’s ac- 
aatan that the defendant touched 
read ina and “wiggled and jiggled” is 
a description ha age-inappropriate 
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knowledge. Kayla’s description is nei 
ther graphic nor precise pase rong a 
Jury would infer that a child Kayla’s 
age would be able to make this descrip- 
tion only if the conduct charged actu- 
ally occurred. The sexual knowledge 
Kayla possessed was mere knowledge 
of her body. Such knowledge is not so 
unusual as to raise an inference that 
some sexual contact with the defendant 
must have taken place. 


q 25 The defendant asserts that the 

jury inference comes not from Kayla’s: 
knowledge of her body, but from the 

knowledge that someone would have a 

desire to fondle the private parts of- 
another. Kayla has not expressed 

knowledge that someone would want 
to touch her body for sexual gratifica- 
tion, which arguably would be evidence 
of sexual precociousness or knowledge 
beyond her years. Kayla expressed 
knowledge about the part of her body 
touched, not knowledge about why 
someone would desire to touch her. 


q 26 We conclude that the testimony 
that Kayla claimed to have been 
“touched on the vagina does not show 
such precocious sexual knowledge that 
a jury would believe that some sexual 
contact with the defendant must nec- 
essarily have ocoureag Taaa Din 
inference by the jury, there 18 no tsi 
son for the ‘Yefense to show that Kayla 
could have acquired sexual knowledge 
from prior sexual encounters. i 
ence, in this case, equals ie ang 
relevance. Without the ene ~~ : 
sibility that a Jury vonga 


t dant serts, the 
inference the geipanan factor three, 


defendant ha 
relevance, Q WI 50 at 


q 23-86 (notes omitted). 
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judi e.” i HIDE SCS a Bt Yen lh 
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sibility is not compelled even when the defen ant meets all its 
requirements. The court must apply a strict scrutiny analysis’ 
which asks whether any compelling state interest nevertheless 
overcomes the defendant's constitutional rights.” The state's 
interest in effective law enforcement or its evidentiary rules will 
not by itself outweigh the defendant’s interest in introducing evi- 


dence that otherwise satisfies the five-factor test." 
§ 420.6 Therapist-patient (client) shield law 


Wis. Stats. § 972.11(3) applies in prosecutions against a 
therapist alleging a crime under Wis. Stats. § 940.22. Its prime 
accomplishment is to require that evidence concerning the 
patient’s or client’s personal or medical history be excluded un- 
less its probative value outweighs its prejudicial nature. This 
balancing test, like the one in the rape shield law, is biased 
against admission. (See the discussion above at § 420.4.) 
__ The term “prejudice” in this rule should’be construed to mean 
unfair prejudice” as that term has been construed in Wis. Stats. 
§ 904.03. This pertains to the risk that the evidence will be 
misused by the trier of fact, especially as evidence of “bad 
character.” i : R A i: A br 74 2 eS id y as evil ence 0 if 
Me a $ 972.11(3)(b) explicitly authorizes the trial court to 

orm of the evidence to specific inf, eh ed 
examples of conduct Bedrentite specific informati n an 
information that might be contained ore’ and other sensitive 
provided by this law is subject to ties ma tee records, The “shield 

SMT Tie Nhe the same constitutional restric- 
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that occasionally limit the rape shield law’s application, See 


e905, above. 
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rs 59 Wis.2d R1, R101 (1978) 
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5 BOLI Introduction to privileges | Wiig ori 4 H 
The rules dance an intricate tango that accommodates the 
justice ’s need for evidence with the sometimes compelling 
interests in withholding relevant information to serve other 
purposes. The dance is difficult and the steps are constantly 

ing in light of evolving values, social relations, and even 


changing 
The judicial system claims the right to every person’s evidence.’ 
Unless excepted by other rules, statutes or a constitutional right, 
Wis. Stats. § 905.01 expressly provides that no person has a priv- 
ilege to do any of the following: ive SiRer | 
e Refuse to be a witness; 


ner from being a witness or disclosing any 


The rule’s , is to provide parties a 
aea azn other evidence necessary to adjudicate disputes 
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_Lidentory privileges are, of cours 
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arch for the truth. : 
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ta while also pursuing truth and a WA 
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determination des common-law privileges, that ; 
Wis. Stats 05.01 pre ioh case law development. The oni i 


rivileges fashioned t 
P vilages that are given legal 
that are found in: 


The Wisconsin statutes; sg 
é Rules adopted by the Wisconsin Supreme Court; or 


e The constitutions of the United States or Wisconsin. 


The party or person asserting a privilege has the burden of 


establishing that the privilege exists and that it shields the infor. 
mation sought.” Non-constitutional privileges may be created 


only by the legislature (statutes) or the court: in its rule-making 


The legislature may create new privileges or alter existing 
(non-constitutional) ones in order to advance a public policy 
interest. Most of the frequently used privileges are found within 
Wis. Stats. Chapter 905, but other privileges (or quasi-privileges) 
are sprinkled throughout the statutes.’ It is important to 

istinguish between statutes that protect “confidentiality” from 
those that create evidentiary privileges. The Wisconsin Supreme 
Court has explained: | ‘agit acl of aeai 

“Confidential” data is that which is “meant to be kept secret.” Legal 
privilege is a broader concept, It includes having the legal right not 
to provide certain data when faced with a Yaa bpoena. As we 
have held previously, not all confidential data is that over which 
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ustodian or owner may assert a Privilege, ; 
produced or modified by the legislatu 


re are subject 


A ever-shifting winds of politics and interested groups. This 


tò reason to strict] 
the more M 
is al proclaimed by Wis. Stats. § 902.01. 


construe them in light of the 


he supreme court may also enact new Privileges or revige 


existi 
ation © 


cont 


ng ones through its rulemaking capacity.’ Common | d 
r modification of privileges is precluded be ore 
905.01, which expressly reco ‘ ; 
ained in the rules, statutes, 


gnizes only those privileges 


tutes: and the constitution, including 
those “inherent or implicit” in them. New privileges must 


originate through the court’s rule-making authority, not its com- 


7 
mon law powers. 


deity SENT 
Sin re John Doe Proceeding, 2004 
65, 1 15, 272 Wis. 2d 208, 680 
N.W.2d 792 (2004), opinion modified 
on denial of reconsideration, 2004 WI 
149, 277 Wis. 2d 75, 689 N.W.2d 908 
(2004) (in the course of a John Doe 
investigation into public misconduct, a 
judge issued a subpoena for records 
kept by the Legislative Technology 
Services Bureau; although the records 
were “confidential” under Wis. Stats. 
§ 13.96, they were not privileged and 
thus their custodian could not refuse 
to produce them pursuant to a lawful 
subpoena), i 
*SCR Chapter 98 sets forth the 
general procedures governing the su- 
preme court’s rulemaking power. Wis. 
Stats. § 751,12 controls the court’s 
authority to enact rules regulating 
le ding and practice in judicial pro- 
dings, The rules may not abridge, 
nlarge, or modify the substantive 
6 of any litigant, The statute also 
Dublie fe notice be giyen and that a 
rule hearing be held on any proposed 


The respective roles of the court 
nadae legislature in formulating 
judicial, practice and procedure in 
of Dow ads raise separation 
Scope op issues which are beyond the 
l AA thig text and will no doubt 

aroa the precise substance of the 
Problem, See Matter of E.B., 


f 
kaaf 


2d 175, 330 N.W.2d 584 


. Pore n 
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The “inherent or implicit” lan- 
guage was inserted to preserve the 
work product protections set forth in 
the statutes. See Wis. Stats. § 905.01 
Judicial Council Committee’s Note, 
which also clarifies that “[clommon 
law privileges, not originating in the 
constitution,” cannot “be enlarged on a 
case by case basis.” 

In Davison v. St. Paul Fire & 
Marine Ins. Co., 75 Wis. 2d 190, 248 
N.W.2d 433 (1977), the court discussed 
the relationship between Wis. Stats. 
$ 905.01 and Const. Art. 14, $ 13, 
which states: 

Such parts of the common law as are 
now in force in the territory of Wiscon- 
sin, not inconsistent with this constitu- 
tion, shall be and continue part of the 
law of this state until altered or sus- 
pended by the legislature. __ i 

The court observed that “Itlhe 
common law to which the constitu- 
tional provision applies has consis- 
tently been defined as the law arising 
from English court decisions recorded 
prior to the Revolutionary War.” 75 
Wis. 2d at 201, 248 N.W.2d at 439, The 
court held that Wis, Stats. § 905,01 “is 
an alteration or suspension of the en 
mon law within the contemplation & 
the constitution.” Davison, 75 Wis. 

See also State v. Migliorino, 
2d 576, 489 N. W.2d 678, 682, 683 
ee 1992) (testimonial Nba 
cannot e created by judicial goodo 
there is no testimonial privilege 
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rt deviated from Wis. $ >on testimony throu h d adds F a pri 
The cou 'vilege for expert OP gh the Ad 
an amorphous priv! eer aking capacity. Although this exp om” con 
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privilege arguably res tit and clarify the doctrine through privileges & 
subsequent sheer s the wisdom of relegating such POli¢y-driven, * wis. Stat 
case law undergo mn, rule-making process, where competiy gersion. of 
determinations to the ritë debated, and the court ig ne pet ed pr 
maod may be hear, constraints. In sum, the legislature in tav 
a supreme court in its rulemaking capacity represent the only leges t9 a 
sources of non-constitutional privileges. stings it a gon and 
In addition to statutes and court rules, the s 4 e p federal 5 905 015 
constitutions embrace still other privileges. Un ert e federal 
constitution these include the fifth amendment right against self. pargor 
incrimination” and the sixth amendment right to counsel, which TTE 
SAFE + 
, t rA a 3 | 
i i ; ` Beno, 110 §971.18 adequately protects a defen- limited 
Wis. 2d D aT N W2d 712, 715 dants constitutional right against self- hearing ©! 
(Ct. App. 1982), decision rev’d on other incrimination where mental responsi- municatio 
116 Wis. 2d 122, 341 N.W.2d__ bility is at issue). Wis. Stats. § 971.18 supreme ( 
668 (1984) (“Assuming without decid- prohibits the use of a defendant's psy- may be p 
ing that a common-law legislative chiatric examination during the guilt par ee 
privilege or immunity once existed in phase but provides that the interview person y 
Wisconsin, we conclude it has been may be admissible on the issue of may clain 
»), mental condition. In vaobao the the right. 
e ; ; court affirmed the denial of a protec- the abser 
ae ak ¥ ‘eens et Ta tive order seeking to preclude the Pree 
Sai] ? | state’s access to her medical or psycho- Ad) int 


privilege for expert opinion testimony 
from the interstices of Wis. Stats, 
§ 907.06. Alt and its progeny are dis- 
cussed at § 702.8. . 

"See University of Pennsylvania 
y. EE.OC., 493 US. 182, 188, 110 S. 


logical treatment records until comple- 
tion of the guilt phase. See State v. 
Whitaker, 167 Wis. 2d 247, 481 N.W.2d 
649 (Ct. App. 1992) (no abuse of discre- 
tion where the trial court allowed a 
defense attorney representing a wit 
ness to assert the client's fifth amend- 
ment right against self-incrimination 
on beh: fof the « ient), al agi 
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905.015 INTERPRETERS FOR 
$ LANGUAGE DIFFICULTIES ee 
ENGLISH PROFICIENCY, OR HEARING OR 


SPEAKING IMP. 


NTS 


(1) If an interpreter for a person with a language dif 
limited English proficiency, as defined in s. ETTO 
hearing Or speaking impairment interprets as an aid to a com- 
munication which is privileged by statute, rules adopted by the 


e court, or the US. or state constitution, the interpreter 
may be prevented from disclosing the communication by any 


person who has a right to claim the privilege. The interpreter 
may claim the privilege but only on behalf of the person who has 
the right. The authority of the interpreter to do so is presumed in 


the absence of evidence to the contrary. 
(2) In addition to the privilege under sub. (1), 
licensed as an interpreter under s. 440.032(8) may n 


"See generally, Wright and Miller 
et al., Federal Practice and Procedure, 
Evidence § 5472 (2d ed.) (history and ` 
pol so A the lawyer-client | 


Nmap earar Court Branch 
; , v, Circuit Court, Bran 
1 Brown County, 118 Wis, 2d 411, 419, 
AEN W.2d 367, 371, 9' Media L. Hep 
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§ 905.015 i 
i ication facilitat 

onfidential communicator ted 

eevee oes one of the following conditions applies: 

(a) All parties to the confidential communication consent HN 

isclosure. P ; 

the disclos os that the disclosure is necessary nm 


(b) A court determin 


the proper administration of justice. — j 
(L.1979, ¢. 1837, $ 1; 1985 Wis. Act 266; 2001 Wis. Act 16; 2009 Wis. Act 460) 
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any aspec 


§ 5015.1 Privilege for interpreter AN 
Wisconsin law provides that an interpreter may be appointed 


as an aid to communication for a person who has (1) a language 
difficulty, (2) limited English proficiency as defined in the 
statutes, or (3) a hearing or speaking impairment.’ The use of an 
interpreter does not vitiate the right to an evidentiary or 
constitutional privilege by depriving the communications of 
confidentiality. Wis. Stats. § 905.015 protects otherwise privileged 
communications obtained through an interpreter. The rule also 
precludes interpreters, at least a licensed one, from disclosin 
any part of a confidential communication without consent : 
provided in Wis. Stats. § 905:015(2). = a os 


eet LF apestonice for purposes of making an adequate record 
aw fate seat Pai in Wis. Stats. § 905.015 extends to the use of: 
tpreter for any purpose; it is not limi ined to the courtroom 
ae: 1S Sone Lore ee 


an (2) of § 905.015 
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: 5.015 is rata with the primary privile HA 18. Stats, 

smmunications eves an impaired individual » aTr 

ain privilege if facilitated by an interpreter Y E ATTS 
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The interpre g a n e the privilege, but only on behalf of 
e perso protected by the privilege, A presumption ari 

in favor of the authority of the interpreter to assert the vivilege 

in the absence of evidence to the contrary, The i is fe 


©, a rule 


the person in need of assistance voluntarily waives the protect 
; y ction. 
In sum, the person in need of the interpreter holds the nhivibege 


and waiver authority. 
This rule has no counterpart in the Federal Rules of Evidence. 


905.02 REQUIRED REPORTS P 
i a Ka REDA RIVILEGED BY 
A person, corporation, association, or other organization or 
entity, either public or private, making a return or report required 
by law to be made has.a privilege to refuse to disclose and to 
prevent any other person from disclosing the return or report, if 
provided by law. A public officer or agency to whom a return or 
report is required by law to be made has a privilege to refuse to 


disclose the return or report if provided by law. No privilege ex- 
ists under this section in actions involving false swearing, fraud- 
nt writing, fraud in the return or report, or other failure to 


comply with the law in question. 
(S.Ct. Order, 59 Wis.2d R1, R109 (1973)) 
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ar statute requires the return or report. Essentially, then, it ig normal’ eo: 
a pass-through rule controlled by other statutes and rules. ete BTA 

The rule explicitly provides for this symbiotic relationship ha: s Fe 
through the language “if so provided by law. The Judicial aes AE: re 
Council explained that this phrase was “designed to assure that ieee sae ur 
the privilege arising by virtue of this rule may originate in the fees a 
statute requiring the report or return or in another statute that the same chi 
is in pari materia,” This limitation was thought necessary to es a a 
protect against “a general state statute for privilege for informa- 1g ee ages sufi 
[Section 502.1] “900, 107 L, Ed, 2d 992, 29 Fed. R. plicit 


‘See Wis. Stats. § 905,02 J udicial 


Council Committee’s Note. © 


*See Rejected Fed. R. Evid. 502 
advisory committee’s note (“Statutes 


which require the making of returns 
or reports sometimes confer on the 


reporting party p privilege against; tepreta aie 
& í 


disclosure, commonly coupled with a 
prohibition against disclosure by the 


officer to whom the report is made 


‘Evid. Serv. 273 (1990), 


Rejected Fed. R. Evid. 502 used 
the phrase: “if the law requiring it to 
be made so provides... ..” 

- - “Wis, Stats. § 905.02 Judicial 
Council Committee’s Note, Some com- 
mentators pe been critical of this in- 
of the rule. See 24 Wright 

aham, Federal Practice and Proce- 
dure; Evidence § 5455, at 21 (1986): 


_. » A provision against disclosure Some state drafters [citing the Wiscon- 
may be included in a for aya- Sin rule and comments] have read 
riety of reasons, the chief q bhp , ‘Rejected Rule 602 as requiring that the 
probabl i of the provision granting the privilege must 


assuring the validity 
statute against claims of self- 
incrimination, honoring the privilege 
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The privileges accorded by statute exte 

e report or the return itself. Thus, art bent 
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e position that 
re to be strictly 


“the legisla- 
da privilege 


“disclosure” of 
, the report or 


turn cannot be offered into evidence 
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§ 905.03 LAWYER-CLIENT PRIVILEGE 
(1) Definitions. As used in this section: i j 

(a) A “client” is a person, public officer, or corporation, as- 
sociation, or other organization or entity, either public or 
private, who is rendered professional legal services by a lawyer, 
or who consults a lawyer with a view to obtaining professional 
legal services from the lawyer. 

(b) A “lawyer” is a person authorized, or reasonably believed 
by the client to be authorized, to practice law in any state or 
nation. 

(c) A “representative of the lawyer” is one employed to assist 
the lawyer in the rendition of professional legal services. 

(d) A communication is “confidential” if not intended to be 
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a anr or ds reasonably necessary for the transmission of 
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The lawyer-client privilege protects confidential communica- 
tions that facilitate the rendition of professional legal ser ices. 
The modern privilege emerged in the eighteenth-century from 
older doctrine that had stressed the lawyer’s duty to honor the 
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a lawyer 18 professionally obligated not to disclose client 
sonfidences. This professional obligation extends to any informa- 
tion learned during the course of representation, including, of 
course, otherwise “privileged” communications with the client.' 
The work product rule shields not only tangible materials (e.g., 
documents that are not within the lawyer-client privilege) ac- 
cumulated for purposes of representation in litigation, but also 
the “intangibles” of the lawyer’s opinions, impressions, and theo- 
ries, regardless of whether they were communicated to the client.’ 
In short, the three doctrines overlap to a considerable extent but 
are driven by very different policies and are by no means 
coterminous. 

The general statement of the lawyer-client privilege appears in 
Wis, Stats. § 905.03(2), which in turn incorporates the definitions 
set forth in Wis. Stats. § 905.03(1). It provides that “lal client has 
a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the paroon 
of facilitating the rendition of professional legal services to the 
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